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 1 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Jeffery Alan Baker appeals from his judgment of conviction for first degree 
murder of his eleven-week-old daughter, G.B.  Mr. Baker was found guilty following a 
jury trial, and the district court imposed a unified sentence of life, with fifteen years fixed.   
Mr. Baker now appeals and asserts that the district court erred in failing to 
provide the jury with a unanimity instruction.  The State presented evidence at trial that 
G.B.’s death was the result of one of three theories:  that G.B. died as a result of a blunt 
force trauma, that she died as the result of being shaken, or she died after being placed 
in a position that allowed her to slump over and obstruct her airway.  Mr. Baker asserts 
that the State’s theory regarding airway obstruction does not meet the required 
elements of first degree murder by the aggravated battery of a child and, as a result, a 
unanimity instruction was necessary.   
Also, prior to trial, defense counsel moved to exclude a video exhibit that the 
State proposed to use to illustrate one physician’s testimony.  The video depicted a 
highly realistic animation of a baby being violently shaken, and the injuries that would 
occur as a result of shaking.  Mr. Baker asserts that the district court erred and abused 
its discretion when it admitted the exhibit because the video was not relevant to the 
witness’s testimony, and its minimal probative value was substantially outweighed by 
the danger of unfair prejudice. 
Additionally, Mr. Baker asserts that the State committed prosecutorial misconduct 
which deprived him of a fair trial.  Mr. Baker asserts that the errors are not harmless or, 
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alternatively, that the errors amount to cumulative error, depriving him of his right to a 
fair trial. 
This Reply Brief is necessary to address the State’s assertions that Mr. Baker’s 
claim that a unanimity instruction was necessary “fails because it is contrary to the facts 
and the law” and, contrary to Mr. Baker’s assertions, that a video clip, a portion of 
Exhibit 3, was properly admitted.  Mr. Baker does not offer additional argument on the 
remaining two issues presented in the Appellant’s Brief - prosecutorial misconduct and 
cumulative error - because the State’s arguments on these issues are unremarkable 
and, as such, do not warrant additional briefing.   
 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Baker’s Appellant’s Brief.  They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
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ISSUES1 
1. Did the district court err in failing to provide the jury with a unanimity 
instruction and, as a result, violate Mr. Baker’s constitutional rights to a 
unanimous verdict, a fair trial, and due process of law?  
 
2. Did the district court err when it admitted the video animation into evidence as 
illustrative of Dr. Sexton’s testimony because the video was irrelevant, and its 
prejudicial effect substantially outweighed its probative value? 
 
3. Did the State violate Mr. Baker’s right to a fair trial by committing prosecutorial 
misconduct? 
 
4. Even if the above errors are individually harmless, was Mr. Baker’s 
Fourteenth Amendment right to due process of law violated because the 
accumulation of errors deprived him of his right to a fair trial? 
                                            
1 This Reply Brief will not address issues three or four.  
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ARGUMENT 
I. 
 
The District Court Erred In Failing To Provide The Jury With A Unanimity Instruction 
And, As A Result, Violated Mr. Baker’s Constitutional Rights To A Unanimous Verdict, A 
Fair Trial, And Due Process Of Law 
 
 The State asserts that Mr. Baker’s argument that the district court erred in failing 
to present a unanimity instruction “reflects either a misunderstanding of the law and the 
evidence, or Baker advances his argument in spite of the law and the evidence.”  
(Respondent’s Brief, p.7.)  Contrary to the State’s assertions, Mr. Baker maintains that 
his argument is both supported by the evidence presented at trial and the law. 
  
A. The Evidence Presented At Trial Supports Mr. Baker’s Argument That A 
Unanimity Instruction Was Necessary 
 
 In the Respondent’s Brief, the State asserts that “the state’s experts were 
uniform in their opinion that G.B. died as a result of abusive head trauma.”  
(Respondent’s Brief, p.7.)  This statement is not supported by the record.2   
Dr. Christensen believed that G.B. had been shaken:  G.B. was in cardio 
respiratory collapse when she was admitted (Tr., p.393, Ls.9-11), a CT scan showed 
subdural hematomas of varying ages (Tr., p.399, Ls.13-22), there were retinal 
hemorrhages consistent with shaking (Tr., p.402, Ls.4-12), and that G.B. never 
breathed normally again after being admitted (Tr., p.407, Ls.22-25).   
Dr. Garrison determined that the cause of G.B.’s death was abusive head injury.  
(Tr., p.498, Ls.11-17.)  He noted that the subdural hematomas, blood in the cranial 
cavity, and the retinal hemorrhages were consistent with trauma injuries.  (Tr., p.504, 
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Ls.2-9, p.505, Ls.1-19.)  He believed that the small bruise on G.B.’s temple was caused 
by a blunt force trauma.  (Tr., p.510, Ls.8-24.)  On cross-examination, Dr. Garrison 
stated that the bruise was of such significance that it could represent the point of impact 
for an injury that was serious enough to cause the death of G.B.  (Tr., p.544, Ls.4-7.)   
On redirect, it was clarified that Dr. Garrsion was of the belief that the abusive 
head injury was the result of an impact trauma.  (Tr., p.575, L.18 - p.576, L.17)  
Although he initially believed that G.B. had global ischemic encephalopathy (brain death 
due to lack of oxygen) as a result of an axonal injury, he later testified that it was a 
result of hypoxia due to blunt force trauma.  (Tr., p.579, L.11 – p.580, L.17.)  He 
concluded that there was a non-accidental head injury “that then created a setting in 
which the child develop[ed] hypoxia and die[d].”  (Tr., p.581, Ls.8-10.)  
Dr. Rorke-Adams initially testified that that the cause of G.B.’s death was abusive 
head trauma.  (Tr., p.624, Ls.6-13.)  She opined that G.B. was violently shaken.  
(Tr., p.638, L.23 – p.639, L.7.)  While the impact to G.B’s right temple was not fatal, the 
shaking led to a loss of consciousness and “then a secondary interference with her 
ability to take in oxygen” which caused the death.  (Tr., p.659, Ls.13-19.)    
In summation, the prosecutor asked Dr. Rorke-Adams the following: 
Q. Ok. Now I want to make sure I understand.  You – initially you said 
– initially you testified or before the break you said the bruise did not 
cause [G.B.] to die; is that right? 
 
A. Yes. 
 
Q. Okay.  Did the subarachnoid hemorrhage cause her to die? 
 
A.  No. 
                                                                                                                                            
2 A more complete analysis of the State’s expert testimony regarding the cause of death 
can be found in the Appellant’s Brief in section I(C)(1). 
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Q. Did the subdural hematoma cause her to die? 
 
A. No. 
 
Q. What about the retinal hemorrhages, did that cause her to die? 
 
A. No. 
 
Q. What caused [G.B.]’s death in this case? 
 
A. The lack of oxygen to her brain caused her death. 
 
Q. What caused the lack of oxygen to her brain? 
 
A. Her unconscious state when she was placed in the sitting position 
and because of her age, she was unable to hold her head up, and so she 
fell, she slumped over and obstructed her airway. 
 
And the obstruction to the airway was sufficiently long to have 
interfered with her breathing and, hence, her brain was deprived of oxygen 
and she died of the deprivation of oxygen. 
 
. . . 
 
Q. What caused [G.B.]’s loss of consciousness in this case? 
 
A. The concussive head injury, the shaking of the brain and injury to 
the brain that led her to lose consciousness.  
 
(Tr., p.682, L.14 – p.684, L.8.)  On cross-examination, Dr. Rorke-Adams specifically 
noted that due to her age, G.B. could have slumped over and passed away even if she 
had not lost consciousness.  (Tr., p.715, Ls.4-15; Def. Ex. 611.) 
Dr. Crawford examined G.B.’s eyes post-mortem and noted that there were 
hemorrhages around the optic nerve that were caused by a nonaccidental head injury.    
(Tr., p.729, L.13 – p.730, L.6, p.740, Ls.2-25, p.769, Ls.2-6.)   
Dr. Sexton opined that G.B.’s injuries were the result of being violently shaken.  
(Tr., p.834, Ls.2-19.)  His opinion was that G.B.’s death was the result of abusive head 
trauma and that, as a result of the shaking, G.B. lost consciousness, stopped breathing, 
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and slumped over.  (Tr., p.884, Ls.13-22.)  He concluded that absent the abusive head 
trauma, G.B. would not have stopped breathing or passed away.  (Tr., p.884, L.23 – 
p.885, L.1.) 
Dr. Lee believed that the retinal hemorrhages found in G.B.’s eyes were 
consistent with nonaccidental trauma and could not have been caused by a single blow 
of blunt force trauma.  (Tr., p.959, L.10 – p.961, L.17.) 
As such, each of the State’s experts at one point described abusive head trauma 
as the cause of death.  However, a more thorough review of the testimony reveals that 
abusive head trauma was not the actual cause of death articulated in the testimony of 
all the experts.  Dr. Rorke-Adams clarified her conclusion and noted that it was the lack 
of oxygen that caused G.B.’s death.  (Tr., p.682, L.14 – p.684, L.8.)  She specifically 
noted that it was not the bruise, not the subarachnoid hemorrhage, not the subdural 
hematoma, and not the retinal hemorrhages that caused G.B.’s death.  (Tr., p.682, L.14 
– p.683, L.1.)  Therefore, Dr. Rorke-Adams’ opinion was that G.B. actually died as a 
result of lack of oxygen. 
On appeal, the State asserts that Dr. Rorke-Adams opined that, “G.B. would not 
have become ‘brain dead’ but for the abusive head trauma.”  (Respondent Brief, p.8 
(internal citation omitted).)  This statement is a mischaracterization of Dr. Rorke-Adams’ 
testimony.  Dr. Rorke-Adams noted that: 
Well, what happened to this child was that she was injured.  She lost 
consciousness.  And then she was placed in a sitting position on a couch.  
She was propped up against some pillows.  And that she was left. 
 
And in her unconscious state, and because of her immaturity, she was not 
able to hold her head up, so she slumped forward and cut off the intake of 
air through her nose and mouth and was left this way.  
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And because she’s less than four months old, she can’t move her head 
out of that position, she can’t roll herself over. 
 
And the period of interference with oxygen/air intake was sufficiently 
prolonged to have caused the brain to undergo this necrosis and led to her 
death. 
 
(Tr., p.660, Ls.1-16 (emphasis added).)  Dr. Rorke-Adams also noted that “even if [G.B.] 
had been conscious, she would not have been able to roll from a prone position to open 
the airway, as this ability does not develop until a baby is five or six months of age” and 
that, as such, she could have slumped over, obstructed her airway, and suffered the 
global ischemic hypoxia that caused her death.  (Tr., p.715, Ls.4-15; Def. Ex. 611 
(emphasis added).)   
 As a result, even though Dr. Rorke-Adams originally opined that the brain death -
as a result of lack of oxygen - was caused by G.B. losing consciousness due to a head 
trauma, her later testimony does not support abusive head trauma as being the “but for” 
cause of G.B.’s death.  The only cause of death supported by Dr. Rorke-Adams’ 
testimony, when taken in its entirety, is global ischemic hypoxia, caused by an 
obstructed airway as a result of G.B. slumping over – due to her positioning and her 
inability to raise her head because of her age, regardless of whether she was conscious 
or not.  For that reason, the State’s analysis regarding cause of death ignores the actual 
testimony offered by its own experts.  
 As such, the evidence presented by the State confirmed that the death of G.B. 
was caused by one of three distinct actions:  (1) a blunt force impact injury, (2) a sudden 
force rotational injury (shaking), or (3) the placement of G.B. in a position that resulted 
in her slumping over and her airway being obstructed. 
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B. A Unanimity Instruction Was Required 
 
In the Respondent’s Brief, the State asserts that, “the point of a unanimity 
instruction is not to offer the jury alternative offenses to consider.”  (Respondent’s Brief, 
p.11.)  Mr. Baker has not asserted that this is the purpose of a unanimity instruction and 
agrees with the State.  The State also asserts that, “Baker contends a unanimity 
instruction was required so the jury could have found him guilty of aggravated battery 
and involuntary manslaughter, or just involuntary manslaughter, instead of finding him 
guilty of first-degree murder.” (Respondent’s Brief, p.10.)  Again, Mr. Baker does not 
assert that a unanimity instruction should have been provided so that the jury could 
convict him of a lesser charge.  A unanimity instruction was necessary to ensure the 
jury found facts amounting first degree murder.   
Mr. Baker maintains that based upon the facts of this case, a unanimity 
instruction was required.  In Idaho, in all criminal cases, the jury’s verdict must be 
unanimous.  See I.C. §§ 19-2316, 19-2317, Idaho Criminal Rule 31. In order to preserve 
the right to a unanimous jury verdict, a unanimity instruction must be given “when it 
appears that there is a genuine possibility of jury confusion or that a conviction may 
occur as the result of different jurors concluding that the defendant committed different 
acts.”  State v. Gain, 140 Idaho 170, 172 (Ct. App. 2004).  The Idaho Supreme Court 
has held that a unanimity instruction was not necessary in cases where distinct means 
of first degree murder were alleged -- strangulation, overdose, or a combination of both.  
State v. Severson, 147 Idaho 694, 710-12 (2009).   
As noted in the Appellant’s Brief, Mr. Baker acknowledges that the jury was not 
required to reach a unanimous verdict regarding the way in which G.B. may have been 
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battered – shaking versus blunt force trauma.  The State presented multiple theories 
regarding the death of G.B. and argued that each of these theories was merely related 
to the mechanism of death: 
Dr. Garrison at the preliminary hearing said impact shaking [was] 
part of it.  Dr. Sexton, violent shaking.  Dr. Rorke-Adams, apnea, loss of 
consciousness, part of it, part of the head injury.  This is what they’re 
saying – not cause of death but mechanism.   
 
Mechanism of why she died.  Impact, violent shaking and, Rorke-
Adams, abusive head trauma but apnea, her oxygen getting cut off.  
Dr. Christensen, violent shaking. . . . 
 
I don’t have to put forth experts that are going to agree.  I’m telling 
you this is what happened, and they can’t necessarily agree because they 
do have different interpretations.  
 
(Tr., p.1624, L.19 – p.1625, L.12.)   
 However, the State’s airway obstruction theory is arguably not a means of 
committing a first degree murder.  Under the obstructed airway theory, it was not the 
battery that was the but for cause of death, but the negligent or reckless placement of 
G.B. that resulted in her death.  As Dr. Rorke-Adams testified, neither the subdural 
hematoma, the subarachnoid hemorrhages, the temple contusion, nor the retinal 
hemorrhages caused the death of G.B.  (Tr., p.682, L.14 – p.684, L.8, p.686, L.24 – 
p.688, L.6.)  She found instead that G.B. slumped over, had an obstructed airway, and 
suffered the global ischemic hypoxia that caused her death.  (Tr., p.682, L.14 – p.684, 
L.8, p.715, Ls.4-15.)  Dr. Rorke-Adams also noted that “even if [G.B.] had been 
conscious, she would not have been able to roll from a prone position to open the 
airway, as this ability does not develop until a baby is five or six months of age.” 
(Tr., p.715, Ls.4-15; Def. Ex. 611.)   
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 The State embraced this airway obstruction theory and agued to the jury that it 
was the cause of death: 
She was only three months of age and she didn’t have the strength 
to put her head up and breathe.  And so in the condition in which she 
found herself placed there by the defendant in the loss of conscious state 
after having just suffered that, she couldn’t breathe.  She couldn’t get the 
oxygen.  
 
(Tr., p.1547, L.21 – p.1548, L.1.) 
 Based upon the evidence presented at trial and the arguments of the prosecutor, 
there is a strong likelihood that the jury could have been persuaded by any of the 
theories averred by the State.   Mr. Baker asserts that the airway obstruction theory may 
not amount to first degree murder and, as such, is not merely another means of 
committing first degree murder.3  The prosecutor’s closing statements and the way the 
evidence came out at trial created a very real concern that Mr. Baker could have been 
convicted of first degree murder under a theory masked as a “means of murder” that 
may not actually amount to first degree murder.  In order to ensure that the jury found 
facts sufficient to convict Mr. Baker of first degree murder through a proper theory rather 
than a potentially improper theory, a unanimity instruction should have been provided. 
 
                                            
3 Arguments that the airway obstruction theory does not amount to first degree murder 
can be found in the Appellant’s Brief in section I(C)(3) and are incorporate herein by 
reference.  
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II. 
The District Court Erred When It Admitted, As An Illustrative Exhibit, A Video Animation 
Showing A Baby Being Shaken And The Resulting Injuries Because The Video Was 
Irrelevant, And Its Prejudicial Effect Outweighed Its Probative Value 
 
 
A. The State Has Failed To Show That The Second Clip Of Exhibit 3 Was Properly 
Admitted 
 
The State asserts that Mr. Baker has failed to show error in the admission of the 
second clip of Exhibit 3 arguing that portion of the video was relevant and not unfairly 
prejudicial.4  (Respondent’s. Brief, pp.13-24.)  The State’s arguments either 
demonstrate a lack of understanding of Mr. Baker’s arguments or mischaracterize his 
arguments. 
 
1.         The State Has Failed To Show That The Video Was Relevant 
The State claims that the video was admissible because, “[a]s in Stevens, the 
video depiction about which Baker complains was relevant and admissible as illustrative 
evidence of Dr. Sexton’s testimony, particularly in light of Baker’s implications that the 
injuries were inflicted on G.B. before he picked her up from the babysitter and that G.B. 
died as a result of choking on formula.”  (Respondent’s Brief, p.17.)  The State then 
adds that because the injuries — described by Dr. Sexton and shown in the video —  
would have resulted in an immediate loss of consciousness, and the symptoms “would 
                                            
4 As an initial matter, the State avers that, because the clips on Exhibit 3 are not 
designated “first clip” and “second clip,” it “must be discerned . . . which clip is the 
subject of Baker’s objection.”  (Resp. Br., p.13, fn.1.)  In its ruling on the issue, the 
district court stated that “there are two clips to this video.  The first part is unobjected 
to.”  (Tr. p.857, Ls.16-17.)  It then specifically referred to the video in dispute as the 
“second clip” and described its content.  (Tr. p.859, Ls.9-14.)  As such, it is clear which 
portion of Exhibit 3 was objected to.  For purposes of clarification, all references to the 
“video” refer to the second clip of Exhibit 3. 
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have been “readily apparent” when Mr. Baker picked up G.B. from the babysitter, the 
video in this case was “relevant and admissible.”  (Respondent’s Brief, pp.17-18.) 
Contrary to the State’s claim, Mr. Baker never asserted that G.B.’s babysitter 
shook G.B. as depicted in the video.  The only issue regarding the babysitter went to the 
fact that a bruise was discovered on G.B.’s head during the autopsy, and the babysitter 
admitted that, while giving G.B. a bath, G.B. had fallen into the sink.  (See Tr. p.506, 
L.17 – p.510, L.9, p. 1045, L.3 – p.1048, L.17.)  As a result, in support of his motion for 
a new trial, Mr. Baker argued that any blunt force injury, which was listed as the cause 
of death on the death certificate, was inflicted when G.B. was with the babysitter.  
(R., p.934.) 
Secondly, the State asserts,  
Baker argues that, because the state offered Dr. Sexton’s testimony and 
Exhibit 3 to support its theory that Baker ‘violently shook and impacted the 
baby right before she stopped breathing and to discredit [Baker’s] theory 
that she choked on formula,’ the state was only permitted to use a video 
that ‘illustrated the mechanics of choking and the resultant injuries’ to 
‘explain why G.B.’s death could not have come from choking. 
  
(Respondent’s Brief, p.18.)  The State also claims that Baker contends “that an expert 
can only use an illustrative exhibit to disprove a theory of defense.”  (Respondent’s 
Brief, p.18.)  The State misunderstands Mr. Baker’s argument regarding Stevens.5  
First, Mr. Baker did not argue that the State was “only permitted” to use a video that 
illustrated why G.B.’s death did not occur as a result of choking.  He argued that the 
video was not “necessary to disprove a theory as it was in Stevens” and therefore the 
reasoning regarding the accuracy and relevance of the video in Stevens was not 
applicable.  (Appellant’s Brief, pp.30-31.)  And Mr. Baker certainly did not “contend” that 
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Stevens stands for the proposition that an expert can only use an illustrative exhibit to 
disprove a theory of defense.  He simply argued that the video in Stevens was used for 
a different purpose, and therefore Stevens was distinguishable.  As such, the video in 
this case was not admissible for the same purposes as it was found to be admissible in 
Stevens. 
The State also asserts that “Baker’s complaints regarding the differences 
between G.B.’s injuries and the injuries supposedly depicted on the video do not render 
the video irrelevant . . . .”  (Respondent’s Brief, p.19.)  In regard to Mr. Baker’s argument 
that Dr. Sexton admitted that the video depicted a large subdural hematoma that 
covered the entire upper region of the brain, but the autopsy revealed only a small 
subdural hematoma, the State simply notes that “Dr. Sexton explained that the autopsy 
was done ‘four days at least after the event,’ and G.B. ‘had been lying, unmoving on her 
back, and blood migrates.’”  (Respondent’s Brief, p.19.)  The fact that blood migrates 
does not change the fact that Dr. Sexton testified that G.B. suffered only a small 
hematoma, but the video depicted a large hematoma.  Therefore, the video was not 
relevant as it was not illustrative of Dr. Sexton’s testimony regarding the facts of this 
case.        
The State goes on to say that “there was no evidence as to the amount of cc’s 
depicted in the video from which to conclude it was significantly more than the amount 
of blood in G.B.’s skull at the time she suffered the hematoma.”  (Respondent’s Brief, 
p.19.)  This again ignores the fact that the autopsy revealed only a small hematoma 
which produced 10 cc of blood.  (Tr., p.844, L.24 – p.845, L.12; Exhibit 529, p.1.)  Thus, 
                                                                                                                                            
5 State v. Stevens, 146 Idaho 139 (2008). 
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while the video did not indicate how many cc were shown when the blood flowed over 
the brain, logic dictates that if a small hematoma like G.B.’s produced 10 cc of blood, 
then a large hematoma as depicted in the video would produce much more blood. 
Finally, the State argues that “the record belies” any claim “that the medical 
evidence does not support the conclusion that G.B.’s death was attributable to being 
violently shaken.”  (Respondent’s Brief, p.21.)  In support of this, the State quotes 
Dr. Rorke-Adams, who, when asked what killed G.B., said, “What killed her was the 
shaking which led to a loss of consciousness and then a secondary interference with 
her ability to take in oxygen.”   (Respondent’s Br, p.21.)  However, as argued supra, 
Dr. Rorke-Adams did not, as the State claims, say that being violently shaken killed 
G.B.  In fact, when questioned further about the “secondary interference,” Dr. Rorke-
Adams said that G.B. lost consciousness and slumped forward, which cut off the intake 
of air through her nose and mouth.  (Tr., p.660, Ls.3-10.)  Dr. Rorke-Adams then 
expressly testified that “the period of interference with oxygen/air intake was sufficiently 
prolonged to have caused the brain to undergo this necrosis and led to her death.”  
(Tr., p.660, Ls.14-16.)  Later, when asked what caused G.B.’s death, Dr. Rorke-Adams 
said, “The lack of oxygen to her brain caused her death.”  (Tr., p.683, Ls.2-4.)  Thus, it 
is clear that Dr. Rorke-Adams said that G.B. lost consciousness as a result of an injury, 
but she did not say that the injury was the cause of her death.  (Tr., p.683, L.5 – p.684, 
L.8.) 
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2.      The State Has Failed To Show That Any Probative Value Of The Video 
Was Not Substantially Outweighed By Its Prejudicial Effect  
  
The State argues that the video only depicted “inanimate objects and there is 
nothing in the record from which to conclude that it is any more graphic than the video 
at issue in Stevens.”  (Respondent’s Brief, p.22.)  This argument fails for obvious 
reasons.  The video used here showed a very lifelike, computer-generated image of a 
baby being violently shaken by large hands.  (State’s Exhibit 3.)  The Stevens Court 
described the video used there as depicting “four different objects falling down stairs. 
The fourth object was a long elliptical shape with a ball attached.”  State v. Stevens, 146 
Idaho 139, 143 (2008) (emphasis added).  As such, there is simply no comparison 
between the “objects” depicted in this video and the inanimate objects in the Stevens 
video.  Therefore, one need look no further in the record than the video itself to 
determine that it was much more graphic than the Stevens video. 
Moreover, the Stevens video was used to prove what did not occur, not to paint 
an image in the minds of the jury about a violent act that allegedly did occur.  Id.   Nor 
did the Stevens video depict a violent act being committed by one human being against 
another.  Id.  Any evidence about what shaking looks like, how it is accomplished, and 
what damage it causes, could have and should have been presented to the jury through 
testimony; a violent act depicted in a video was not necessary.  Indeed, the State tacitly 
acknowledges this as part of its harmless error argument.  It notes, “Dr. Sexton’s 
testimony as it related to the second clip of Exhibit 3 was admissible even without the 
admission of the exhibit.”6  (Respondent’s Brief, p.23.)  The State goes on to say, “the 
jury would have received the same information depicted in the video from Dr. Sexton, 
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and it received extensive evidence regarding the nature and scope of G.B.’s injuries and 
the manner in which those injuries occurred from several experts.”  (Respondent’s Brief, 
p.23)  While the State was apparently trying to argue that the video was no more 
prejudicial than the testimony, and thus the admission of the video was harmless, this 
ignores how inflammatory and prejudicial videos can be.  Obviously, a video of a violent 
act committed against a baby (computer-generated or not) has a much more prejudicial 
effect than a doctor’s testimony on the same subject. 
   
B. The State Has Failed To Assert Or Demonstrate That The Error In Admitting The 
Second Clip From Exhibit 3 Was Harmless Beyond A Reasonable Doubt 
 
 The State has failed to meet either its burden of production or persuasion 
demonstrating beyond a reasonable doubt, that admitting the video did not contribute to 
the guilty verdict. 
   
1. The State Is Required To Prove, Beyond A Reasonable Doubt, That 
Admitting The Second Clip Did Not Contribute To The Guilty Verdict, Not 
That A Guilty Verdict Would Have Been Rendered Had The Jury Not Seen 
The Video 
 
The State claims, “‘The inquiry is whether, beyond a reasonable doubt, a rational 
jury would have convicted [the defendant] even without the admission of the challenged 
evidence.’”  (Respondent’s Brief, p.23 (quoting State v. Johnson, 148 Idaho 664, 669 
(2010) (internal citations omitted).)  The suggestion is that this Court should consider 
whether the jury would have found Mr. Baker guilty had they not seen the video.  This is 
simply the wrong standard of review.   
This Court has recently reaffirmed that “[t]o establish harmless error, the State 
                                                                                                                                            
6 Mr. Baker never argued to the contrary. 
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must prove ‘beyond a reasonable doubt that the error complained of did not contribute to 
the verdict obtained.’”  State v. Ehrlick, 158 Idaho 900, 911 (2015) (citing State v. Perry, 
150 Idaho 209, 221 (2010) (in turn quoting Chapman v. California, 386 U.S. 18, 24 
(1967)).  Thus, it is not enough for the State to assert the jury would have convicted 
Mr. Baker if the district court kept the video out.   The State must first assert, and then 
prove beyond a reasonable doubt, that the video did not contribute to the guilty verdict 
actually attained. 
         
  2. The State Failed To Argue, Much Less Demonstrate Beyond A 
Reasonable Doubt, That The Second Clip of Exhibit 3 Did Not Contribute 
To The Verdict Obtained 
 Based upon its claim that there was “overwhelming evidence” that Mr. Baker was 
guilty, the State argued, “this Court can easily conclude, beyond a reasonable doubt, 
that a rational jury would have convicted Baker even without the second clip in Exhibit 
3.”  (Respondent’s Brief, pp.23-24.)  But the State’s entire harmless error argument is 
based upon an erroneous standard of review.  The State has failed to acknowledge, let 
alone address, the question of whether the video contributed to the verdict.  As such, 
the State has failed to adequately raise, properly analyze, and sufficiently prove, that 
the district court’s erroneous decision to allow the prosecutor to play the video is 
harmless beyond a reasonable doubt.  Therefore, it has waived the issue. 
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CONCLUSION 
Mr. Baker respectfully requests that his judgment of conviction be vacated and 
his case remanded for further proceedings. 
 DATED this 6th day of June 2016. 
 
      ___________/s/______________ 
      ELIZABETH ANN ALLRED 
      Deputy State Appellate Public Defender 
 
 
 
      __________/s/_______________ 
      REED P. ANDERSON 
Deputy State Appellate Public Defender  
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